EDMRD L. KI ESEVETTER
| BLA 96- 527 Deci ded February 23, 1999

Appeal froma Decision of Assistant Orector of Held Qperations,
Gfice of Surface Mning Recl anati on and Enforcenent, affirmng a
Decision of Springfield Feld Gfice, dfice of Surface Mning Recl anati on
and Enforcenent, declining to take Federal enforcenent action wth respect
to blasting activities of a surface coal mning operation. 94-41-BLAST.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
B asting and Wse of Expl osives: General | y--Surface
Mning Gntrol and Recl anati on Act of 1977: dtizen
Qonpl ai nts: General | y--Surface Mning Gontrol and
Recl amation Act of 1977 Enforcenent Procedures:
General |y

CBMproperly affirns a determnation to take no
enforcenent action in response to a citizen's
conpl ai nt where the conplainant fails to show by a
preponderance of the evidence, that the Sate's
finding that blasting was not the cause of danage
to conpl ai nant' s buil dings was arbitrary,
capricious, or an abuse of discretion.

APPEARANCES  Edward L. Kiesewetter, pro se.
(PN ON By ADM N STRATI VE JUDEE KALLY

Eoward L. K esewetter has appeal ed froma Septenber 29, 1994, Decision
of the Assistant Drector of Held perations, Gfice of Surface Mning
Recl anati on and Enforcenent (C8V), affirming a July 21, 1992, Decision
of the Sringfield FHeld Gfice (the SFQ, 8V declining to take Federal
enforcenent action wth respect to the blasting activities of the surface
coal mning operation of the Md Sate al Gonpany (Md Sate), known as
the Rapatee Mne, in Knox Gounty, Illinois.

By letter dated May 6, 1992, Appellant initially filed a citizen's
conpl ai nt pursuant to section 517(h) of the Surface Mning Gontrol and

Recl amation Act of 1977 (SMRY), 30 US C 8§ 1267(h) (1994), and 30 CF. R
§ 842.12. He charged that Md Sate's blasting activities were causi ng
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structural damage to his nearby private dwel Iling and outbui | di ngs, which he
had purchased in 1976. Pursuant to section 521(a)(1) of SMRA 30 USC
§ 1271(a) (1) (1994), CBMissued a Ten-Day Notice (TDN to the Illinois
Department of Mnes and Mnerals (DM, in response to Appel lant's
citizen's conplaint. DMMinvestigated the natter, concluding that the

bl asti ng had been conducted in accordance wth Sate regul atory standards,
and there was no reason to find that it had caused any danage to

Appel lant' s buildings. Thus, the Sate did not take enforcenent action.
(BMal so investigated, agreeing wth DWI's findings. Based on these
findings, the SFOrendered its July 1992 decision declining to take any
Federal enforcenent. There is no evidence in the record that Appel | ant
sought informal review of that decision pursuant to 30 CF. R § 842. 15.

By letter dated April 22, 1994, Appellant renewed his citizen's
conpl aint, contending that structural damage to his private dwel ling
and out bui | di ngs had been occurring since August 19, 1990, and was
still continuing. On May 19, 1994, (BMinspector Perry L. Pursell,
acconpani ed by WlliamC Mrrison and Kenneth H tschl ager, mning and
civil engineers wth C8Vis Eastern Support Center, inspected the
bui I dings in the presence of Appellant. Pursell, together wth Mrrison
and Htschlager, also visited Md Sate's mne site, on which active
surface coal mning was occurring. Follow ng the inspections, Mrrison
and Htschl ager prepared a July 1994 Report of Investigation (Report),
detailing their anal ysis and concl usi ons.

The record indicates that Appellant's house, a one-story ranch house
wth a cellar, consisted of an original structure, 30 feet and 8 i nches by
28 feet, which was over 50 years old, wth a 28- by 28-foot addition built
in 1976. There was also a barn and a snall shed. During their inspection,
Morrison and H tschl ager nostly observed vertical cracks through the
concrete bl ocks and nortar joints of both the foundation of the house and
the walls of the barn and shed. (Report at 2-3.) In the case of the house
foundation, they attributed horizontal cracking or separation of the nortar
joints to "hydraulic surcharge or * * * expansion to the soils outside the
building." 1d. at 2. 1In the case of the walls of the outbuildings, they
attributed the "[I]imted" horizontal cracking or separation of the nortar
joints to the "drag or push of the bl ock adjacent to the vertical crack.”
Id. at 3. Mrrison and Htschlager also attributed a crack in the concrete
floor of the cellar to an "upward novenent” of the floor, a conpression
crack inthe living roomceiling to an upward novenent and i nward rotation
of the walls, and various plaster cracks in the house to "tw sting and
stresses wthin the structure.” Id.

Morrison and Htschlager determned that the najority of the cracks
were not typically associated wth blasting since they were not hori zont al
or shear in nature, but vertical. (Report at 7.) Rather, they noted that
the cracks were indicative of the novenent of the underlying soil, ow ng
to shrinking and swelling. Id. Mrrison and Htschlager pointed out that
the soil on Appellant's property, "type 36B - Tama silt loam" was in fact
susceptible to shrinking and swelling, with the introduction and | oss of
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water. Id. at 5. They al so noted that a st udy conduct ed by Geot echni cal
Qonsultants, Inc. had determned that Appellant's soil experienced an
upward novenent during 1994. Id. at 6-7. Morrison and H tschl ager
indicated that this was very likely to have al so occurred in 1990, when
Appel  ant first experienced danmage, due to the unusual Iy hi gh precipitation
that year, on the order of 1.63 tines what fell in 1989. Id. at 6.

Mbrrison and Htschlager al so cal cul ated what the inpacts, in terns
of ground vibrations and airblasts, woul d have been in 1990 and 1991 at the
site of Appellant's house and outbui | di ngs, which were, at their closest
point, 6,000 feet (or 1.14 mles) fromthe area disturbed by Md Sate's
surface coal mning operations under Sate permt No. 132. (Report at 4,
"Hgure 1.") They did so based on | ogs kept by Md Sate, which reveal ed
atypical blast, interns of nunber, position, and sizes of holes, total
pounds of expl osives, and other factors, conducted during that tine peri od.
Id. at 3, 4 Mrrison and Htschlager determned that Md Sate's
bl'asting activities woul d have generated ground vibrations and airbl asts on
the order of 0.10 inches per second (in/s) and 110 decibels (dB). I1d. at
4, 5. They stated that these inpacts woul d have been wel | bel owthat
sufficient to cause danage to any of Appellant's structures, noting that
ground vi brations and airblasts nust exceed 0.5 in/s and 134 dBin order to
cause danage to any part of a residential structure. 1d. at 4, 5, 6.

For the foregoi ng reasons, Mrrison and Htschl ager concl uded t hat
Md Sate's blasting activities were not responsi ble for any of the
structural damage found on Appel lant's property. (Report at 1.) Rather,
they considered soil novenent to be the "probabl e cause" of the damage.
| d.

The SFOtook no further action fol l ow ng Mrrison and Htschl ager's
July 1994 Report. By letter dated July 22, 1994, Appel | ant requested
informal reviewof the SFOs July 1992 Decision, as suppl enented by CBMs
July 1994 Report, pursuant to 30 CF. R 8 842.15. In his Septenber 29,
1994, Decision, the Assistant Orector affirnmed SFOs decision not to
take Federal enforcenent action, concluding, on the basis of all pertinent
information (including the Report), that Md Sate's blasting activities
had not caused the damage to Appel lant's structures.

Appel | ant appeal ed fromthat Decision, contending in his Qtober 13,
1994, Notice of Appeal that his buildings were not cracked before Md Sate
started its blasting activities, but are now"in total disrepair.” He
concl udes that the Report "indicates a cover up, biased opinions in favor
of the mne and shows ne little or no scientific proof that damage has not
been caused or aided by blasting in ny area.™

[1] Aparty obj ectlng to an CGBMdecision not to enforce SMRA i n
response to a citizen's conplaint has the burden of proving that CBMacted
inerror. WIlliamH PRullen, Jr., 132 IBLA 224, 228 (1995). To do so,
Appel lant in this case nust thus denonst r at e, by a preponder ance of the
evi dence, that DMMs response to the TDONwas arbitrary, capricious, or an
abuse of discretion. See Mrgan Farm Inc., 141 1BLA 95, 100 (1997) and
cases cited. For the reasons set forth bel ow ve find that Appel | ant has
failed to neet his burden of proof.
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A surface coal mine operator inlllinois is required by section 3.13
of the Illinois Surface Goal Mning Land Gonservation and Recl anati on Act,
[Il1. Rv. Sat. ch. 96 1/2 (1991), and section 1816.67(a) of the Illinois
surface coal mning regulations, Il11. Admn. Gode tit. 62 (1991), to limt
the manner and timng of blasting so as to "prevent * * * danage to * * *
private property outside the permt area.” 1In order to acconplish this,
sections 1816.67(b) and (e) of the Illinois surface coal mning regul ations

further specify that, as a consequence of blasting, airblasts, and ground
vibrations shall not exceed 134 dB (neasured at a frequency of 0.1 Hertz
or lower) and 0.75 in/s at any dwel I ing which, as was the case here in
1990-91, is located nore than 5000 feet fromthe blast site. [1ll. Admn.
(ode tit. 62, 88 1816.67(b) and (e) (1991).

DMWY corroborated by C8M concluded that Md Sate's blasting
activities had satisfied those requirenents during the period of tine when
danage was said to have first occurred (1990-91). (Mne-Ste Eval uation
I nspection Report, dated May 23, 1994, at 4; Report at 3-5.) Appellant has
provi ded no evidence to the contrary. In addition, Appellant has presented
no evi dence that such activities did not conformto the other requirenents
of section 1816.67 of the Sate regul ati ons.

The sol e evidence offered by Appel lant in support of his assertion
that Md Sate's blasting was responsible for the structural danage to his
buildings is the fact that the initial danage coincided wth the start of
such activity. Appellant has not shown that CBMerred in its deternmnation
that the cracks were not associated wth Md Sate's blasting, since the
ground vi bration and airblast inpacts of blasting at Md Sate's nmine site
woul d not have been sufficient to cause any damage. He nade no effort to
denonstrate that CGBMerred inits calculation of those inpacts or to offer
his own calculation. Nor did he present any evidence that the inpacts were
at any tine actually greater than those determned by C8VI(or approached or
exceeded the danage threshol d | evel s), or that damage woul d have occurred
wth inpacts at the lowlevels calculated by CBM (Qopy of Report attached
to Notice of Appeal at 4.)

Appel lant has not carried his burden of proof by nerely asserting
that the evidence offered by CBVIs experts, in corroborati on of DMs
determnation, does not, in his estination, constitute sufficient
scientific proof that danage was not caused by blasting. Nor has he
carried that burden by nerely expressing his di sagreenent wth the reasoned
anal ysi s and concl usions of CGBM's and DM s experts, concerning a natter
wthinthe realmof their expertise. See Harvey Gatron, 134 | BLA 244,
265 (1995), aff'd, Gatron v. Babbitt, No. 96-0001-BSG (WD Va. Mar. 5,
1997), vacated on other grounds, No. 97-1449 (4th dr. Dec. 22, 1997).
As we said in Betty L. Tennant, 135 IBLA 217, 230 (1996), a case which
I'i kew se invol ved purported danage to private buildings as a result of
M ni ng oper ati ons:

It is denonstrably insufficient to nerely showthat the
deci sion bel ow mght be wong, i.e., it is possible that any
danage
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whi ch [appel lant's] property has suffered coul d be caused by
mne subsidence. In order to prevail before the Board,

appel lant is required to show by a preponderance of the evi dence
that the decision belowwas in error, i.e., it is nore likely
than not that the damage whi ch has occurred was the result of

m ne subsi dence.

The show ng required of the appellant in Tennant in order to prevail is
equal Iy applicable here, and we find that Appellant has failed to nmake such
showng wth respect to Md Sate's mne-rel ated bl asting.

pel lant requests a hearing. Wiile the Board has authority under
43 CF.R § 4.1286(b) to order a hearing, we wll decline to do so where
it has not been shown that disposition of the case hinges on the resol ution
of a material issue of fact. Wods Petroleum ., 86 | BLA 46, 55 (1985).
Such is the case here. Therefore, Appellant's request for a hearing is
deni ed.

Fnally, wereject Appellant's allegation that CBMs Deci si on was
biased in favor of Md Sate. He presents no evidence in support of such
allegation and we find none.

Therefore, we conclude that the Assistant Drector's Septenber 29,
1994, Decision affirmng the SFOs decision not to take Federal
enforcenent action was proper. To the extent Appel lant has rai sed ot her
argunents whi ch we have not specifically addressed, they have been
consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

John H Kelly
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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